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Foreword

Chances are every fourth female client of every law office in America needs to
be advised of her legal rights concerning domestic violence. Some male clients need
the same help. And chances are, most lawyers lack the professional skills to recognize
this and are unprepared to advise those clients even if they did. That is why this is a
book lawyers need.

Three decades of practicing law, judging, writing, and teaching on domestic vio-
lence has convinced me that few lawyers and even fewer judges are equipped to iden-
tify most domestic violence issues, let alone competently handle them when they do.
It is a professional fault on par with the documented neglect of doctors to wash their
hands, and it produces a similar trail of carnage, similarly preventable.

Forty years after the explosion of domestic violence laws across the nation, it is
unfathomable that the bar should remain so uninformed about the single most lethal
type of case most lawyers and judges are likely to encounter in their careers. In no
other legal arena—not gang wars, not organized crime, not the drug trade—is it more
likely that someone will get injured or killed while the case is still pending. In criminal
cases, basically bad people appear on their very best behavior. Domestic violence per-
petrators, and usually this means violent fathers, show no such respect for the courts
and, in fact, blame the law for impeding their coercive agenda. They do not hesitate to
injure or murder complainants, witnesses, and children while their cases are pending.
They will even attempt to bring their violence into the courtroom.

This frequent demonstration of contempt for the justice system gives rise to such
courthouse drivel as “protection orders are just a piece of paper; they won’t stop a
bullet.” This could equally be said of homicide laws, the difference being that every
single representative of the justice system, from the rookie cop to the senior justice,
is deadly serious about their sworn oath to enforce homicide laws. If all were equally
committed to their oath to enforce domestic violence laws, this book would not be
necessary.

Domestic violence cases are uniquely complex and damnably counterintuitive.
Coupled with the judiciary’s wild discretion and the states’ contemptible failure to
require specialized judicial education for this most lethal variety of litigation, these
factors often turn the law from a tool for relief to a toxic threat for domestic violence
victims and their children.

This departure from skilled standards is strange. Legal professionals will routinely
go to extraordinary lengths to educate themselves in unfamiliar realms when profes-
sional duty requires; I have known lawyers who could probably remove their own
appendix if the situation arose; they have so prepared themselves for some piece of
litigation. I have known judges in mental health courts and drug courts whose topi-
cal study easily qualifies them as experts in these disciplines. Yet many lawyers and
judges will blunder through the minefield of domestic violence cases unprepared.

Those who read these pages, of course, are not the ones most in need of its content,
which is why so many chapters emphasize the necessity of educating opposing coun-
sel, educating the judiciary, and even educating the experts that they will encounter in
domestic violence cases. As valuable as this volume will be in developing your own
competence, its lessons will be even more critical in helping you deal with the profes-
sional incompetence you will often find standing between your clients and the relief
to which they are legally entitled.
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If you undertake representation of domestic violence victims, you will face chal-
lenges that are as prevalent in domestic violence cases as they are rare elsewhere in the
litigation field. The chance that you will be the only one in the room who has a clue
what these cases are all about is just the first challenge.

Your second challenge is to refocus everyone’s priorities in domestic violence
cases onto safety. If uninformed prosecutors concentrate solely on convictions rather
than victim safety, they may do stupid things like jail victims who decline to testify.
If uninformed custody evaluators prioritize visitation over victim safety, they may do
stupid things like recommend extensive custody rights to verifiably violent parents. If
uninformed judges prioritize fatherhood rights over victim safety, they may do stupid
things like grant unsupervised visitation to criminally violent men. Your challenge is
to persuade all those to make the law keep its promise and make the safety of victims
and their children the highest priority in all decisions.

Your third challenge is to seek economic justice for your domestic violence cli-
ents. While society often blames domestic violence victims for failing to leave a vio-
lent relationship, the simple reality is that leaving costs money, especially if there are
children to be supported. The abused is often the economically disadvantaged partner
and subjected to nonsupport by the abuser. Without comprehensive financial support
orders strongly enforced, most victims cannot avoid reuniting with their abusers.
Many state domestic violence laws allow for financial support orders. Unaccountably,
in a perverse misapplication of judicial discretion, judges are notoriously hostile to
making and enforcing the economic orders to which domestic violence victims are
entitled by law. Both justice and safety demand adequate support orders, but you will
have to fight for it.

The last challenge I will mention is to prevent litigation abuse. Expect opposing
counsel to focus on keeping the perpetrator out of jail and winning property rights by
exploiting your client’s weaknesses and fears, especially fears over custody issues.
And expect the opposing party to focus on using the litigation system to continue his
abuse of your client. Litigation is a powerful weapon of exploitation in our society,
especially when one party is significantly advantaged economically; this is never
truer than in domestic violence cases. Preventing litigation abuse will consume much
of your time and energy. Repeated motions to reduce support and expand visitation,
withholding support, attempting to win property rights in exchange for indefensible
custody claims, demands for expensive psychological exams, repeated continu-
ances, abusive discovery requests, contempt motions, manipulation of the children,
all can be part of a litigation war to extend the domestic violence control and abuse
by using the very legal system that promises to protect the weak from the strong.
Unfortunately, you can expect little help from the judiciary. In fact, your client is
likely to be blamed for simply raising the issue of abuse. Every day judges can be
heard to complain that “women are lying to me just to get a leg up in their custody
case.” Even absent such prejudice, most judges assume both parties are motivated
only by personal best interests and resist recognizing malevolent misuse of the
court. The lessons of these chapters may help you persuade the courts that domestic
violence cases are not like vanilla civil court cases and that active intervention is
required to curb litigation abuse.

To help you meet these challenges, perhaps the most valuable assistance you will
find in this volume starts with chapter 5. There begins the introduction to the wealth
of scientific research and professional scholarship that can educate trial and appellate
courts about domestic violence and its impact on victims and children.
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When, for example, a judge raises the common courthouse prattle that no rational
person would stay in a violent home, you can be prepared with evidence that staying
is, in fact, the only rational choice for many women since they are almost twice as
likely to be injured or killed when they leave a violent relationship. Or, when judges
accuse your client of endangering children by remaining in a violent home, you may
point out that the blame is with the overwhelming prejudice of judges to grant prov-
ably violent fathers unsupervised visitation time with children, which forces mothers
to remain in the home so they can be in a position to risk their own safety to intervene
for the safety of the children. Or, perhaps the judge who is reluctant to grant relief to
domestic violence victims may be moved to action by the research that found one-fifth
of all deaths in domestic violence cases involves innocent bystanders—children, cops,
neighbors, co-workers. Getting relevant research in front of the courts should have
persuasive impact and lays the groundwork for powerful appellate arguments.

And appellate arguments there should be. In my early career, the two biggest mis-
takes I witnessed (and committed) in the representation of domestic violence victims
were a failure to aggressively appeal trial judges, who abuse victims from behind the
shield of judicial discretion, and a failure to aggressively challenge the experts.

We will return to appeals in a moment, but first, let us talk about experts. A stun-
ning discovery for lawyers is that psychologists and other so-called custody experts
are usually as ill trained in domestic violence dynamics as lawyers and judges. Even
if you grant judges the benefit of the doubt, assuming that they believe they do not
need any specialized knowledge of domestic violence because they make extensive
(and expensive) use of custody experts, you are letting two levels of professionals
compound ignorance on ignorance. Your first clue that they are clueless will be when
the custody expert and the judge swoon over aspirational parenting. If the expert and
judge enthusiastically tout the imaginary future parenting skills promised by a his-
torically abusive and deadbeat father, and are willing to bet children’s safety on that
fantasy, your best education and litigation skills are demanded.

It took some years on the bench for me to discover how minimal is the formal edu-
cation on domestic violence supporting the opinions of the custody experts my court
relied on. Worse was the recognition that those opinions tended to favor fathers, and
tended to be paid for by fathers, who tended to be the financially advantaged parent.
Then, when those experts started advocating for violent fathers based on syndromes
that their own professional standards did not recognize, it was alarming, almost as
alarming as the unpreparedness of many lawyers to challenge such vapor opinions
in court. Lawyers representing domestic violence victims and their children must be
thoroughly prepared to deal with a variety of custody experts, and this book will help.

Second on my personal book of errors is appeals. Plan to appeal. When a lawyer at
last recognizes how poorly other lawyers, judges, law enforcement officers, psycholo-
gists, children services workers, and other custody experts comprehend the realities of
domestic violence, the first course of action is to try to educate them. Failing that, pre-
pare every case to give appellate courts the opportunity to educate them. All the injus-
tices suffered daily by domestic violence victims and their children will not change
unless the lawyers dedicated to finding justice and safety for them file appeals, writs,
recusals, and disciplinary complaints, and carry the demand for justice and safety to
legislatures, news media, and the political arena. This is not a job for the faint of heart.

The lessons of this book have been bitterly learned over the past four decades, at
the cost of over 50,000 dead domestic violence victims, a small city’s worth. And that
is just our mothers, sisters, and daughters. Men, children, and innocent bystanders
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raise the body count. The legal system has not only failed them, so far it has failed to
even slow the rate of that carnage, despite hundreds of laws and billions of dollars. It
is a professional failure of scandalous proportions.

Domestic violence victims need competent representation. Their children need
protection. The legal system needs lawyers who will reform its scandalous failures.
This book provides valuable tools for those efforts. An alternate title for the book
might be “What They Never Taught You.” A debt of gratitude is owed by lawyers and
their domestic violence clients to the work of two seasoned legal experts to bring this
wealth of knowledge together here. Attorneys Barry Goldstein and Elizabeth Liu are
well respected for their decades of toil in one of the most difficult vineyards of the
law, trying to win justice for some of our most endangered citizens and their innocent
children. This commendable work encapsulates the lessons they have learned and
brings decades of relevant research to the hands of those who will carry on this work.

Mike Brigner, J.D.
Dayton, Ohio
July 15, 2012



Introduction to the
Second Edition

In April 2017, the Stop Abuse Campaign' sent letters to the National Council of
Juvenile and Family Court Judges* (NCJFCJ) and the National Center for State Courts
(NCSC).? The letters put together all the recent research and media investigations that
conclusively demonstrate the present standard practices used in child custody cases
involving reports of domestic violence (DV) and child abuse are outdated and routinely
destroy children’s lives. The letter was prepared by Barry Goldstein, the Director of
Research for the Stop Abuse Campaign, and was designed to establish that we have
crossed the tipping point so that it can no longer be reasonably assumed that the present
practices are either fair to adult survivors of DV, protective of their safety, or effective
in securing the health and safety of children who have been directly abused themselves
or been exposed to DV.*

The Stop Abuse Campaign wrote to these established and respected judicial
organizations in hopes they would recognize the importance of the research and help
change the court practices that are harming so many adult survivors’ children. While
our decades of litigating custody and abuse cases often make it seem as though the
entire judicial system would be resistant to such information, the response provided
by both organizations was positive and supportive. During the extended conversations
in response to the letters, the organizations made no attempt to dispute the findings;
instead their focus was on the needed training and reforms to make children safer in
the nation’s family courts.

NCIJFCJ put together a team of their experts to discuss the findings with experts
from the Stop Abuse Campaign. There was a collegial atmosphere during the conference
calls with the experts expressing agreement on most issues. The NCJFCJ expressed
a willingness to learn about the Stop Abuse Campaign, and possibly collaborate in
improving the understanding and effectiveness of juvenile and family court judges.

THE COMPELLING RESEARCH THAT CONVINCED
JUDICIAL LEADERS

The letters from Stop Abuse highlighted research that demonstrates many of the
old practices work poorly for children, and other research that confirms the courts are
frequently making decisions that destroy children’s lives. Media investigations have
found many individual cases with outrageous results. Significantly, the bad practices all
tilt the courts in ways that favor abusive fathers and place children and adult survivors
in jeopardy.

! http://stopabusecampaign.org/.
2 http://www.ncjfcj.org/national-council-juvenile-and-family-court-judges.
3 http://www.ncsc.org/.

4 https://barrygoldstein.net/articles/two-letters.
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Most custody cases involve two safe parents, and family courts can handle these
cases effectively. The problem is the small but significant number of cases (%) that are
not settled, and require a trial.” Court professionals have been taught to treat these as
“high conflict” cases, by which they mean the parents are equally angry at each other,
both act out in ways that hurt the children, and both have roughly equal amounts of
power in the relationship. The research establishes that a large majority of these cases
involve DV (DV) and, disturbingly, present the courts with instances in which the most
dangerous abusers seek to use custody proceedings to regain power and control over
their victims or punish them for leaving.® Practices that seek to force the parents to
cooperate work to the advantage of abusers using custody to gain access to their victims,
but are dangerous for victims trying to escape their abusers. Protective mothers who
refuse to expose themselves or their children to dangerous encounters with abusive
spouses are blamed for not “cooperating” with the court’s attempt to reconcile the
family. This is just one of many common examples of gender bias, where the mothers
are blamed for what is an altogether appropriate response to a father’s history of abuse.
Court professionals tend to focus on the most severe physical assaults; when a husband
shows a pattern of abuse that falls short of the most savage extremes, courts are less
likely to heed the fears expressed by a mother and thus routinely fail to recognize the
most dangerous abusers.

HARMFUL LONG TERM IMPACT OF ABUSE

Recently, the Centers for Disease Control and Prevention (CDC) funded a series of
“Adverse Childhood Experiences” (ACE) studies whose results attempt to determine,
from a medical point of view, the health effects of childhood trauma and dislocation.
These studies are making a significant contribution to our understanding of what
constitutes “the best interests of the child.” The ACE studies offer a rare and profound
opportunity to change children’s lives in the most exciting and positive ways. Their
fundamental findings are that exposure to DV, child abuse and other trauma is far
more harmful than previously understood. Children exposed to one or more ACEs will
live shorter lives and suffer a variety of health and social problems many of which
are deadly. Significantly, most of the harm is caused not from the immediate physical
injuries that most courts focus on. Rather it is living with the fear caused by abusers
that leads to the worst kind of stress.’

Another important finding courts need to be aware of is that at least 22% and
probably about a quarter of U.S. children will be sexually abused by the time they
reach 18 years of age. The methodology eliminated any possibility that the calculations
were inflated by false reports.® This knowledge should be a warning to family courts

* Stephanie J. Dallam, “The Parental Alienation Syndrome: Is It Scientific?”” available at http://
leadershipcouncil.org/1/res/dallam/3.html.

6 Peter G. Jaffe, Claire V. Crooks, & Samantha E. Poisson, “Common Misconceptions in Addressing
Domestic Violence in Child Custody Disputes,” 54 Juv. & Fam. Ct. J. 57 (2003).

7 Felitti VJ, Anda RF, Nordenberg D, Williamson DF, Spitz AM, Edwards V, Koss MP, et al. The
relationship of adult health status to childhood abuse and household dysfunction. American Journal of
Preventive Medicine. 1998; 14:245-258.
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that practices and outcomes that routinely discourage and discredit reports of child
sexual abuse need to be reconsidered.

The most important question custody courts should be considering when responding
to DV reports is whether there is anything the courts can do now to save the children
from the consequences of exposure to one or more ACEs. The answer is yes, but it
requires responses that are the opposite of common present practices. The children will
need therapy and medical treatment to respond to any health problems as they grow
and develop, and they will need treatment to reduce stress. This requires the safe parent
(usually the mother in DV cases) have complete control over health decisions because
abusers usually interfere with treatment, especially therapy, so children will not reveal
their abuse.” This means practices that promote shared decision-making in DV cases in
reality prevent children from receiving necessary treatment.

The second requirement is that the children cannot be exposed to further abuse,
or else they have no chance to heal. Abusers must be limited to supervised visitation
until and unless they change their behavior, so that the court can be confident they will
commit no further abuse against either their children or future adult partners.'® This
question is critical because the custody dispute is often the last chance for courts to
save the children from the catastrophic consequences of exposure to ACEs.

In addition to requiring that court professionals have training about ACE and
trauma-informed practices, there are many other popular practices courts must change
in order to safeguard children. Practices that ask children (or adult survivors) to just
“get over it” cannot work. The court has the power to force interaction with the abuser,
but cannot take away the fear and stress from doing so. Assumptions that only recent
physical assaults need to be considered or that the risk ends when the parties separate
must be abandoned. One physical assault is more than enough to make the mother
and children aware of what the abuser is capable of, and non-physical abuse tactics
including litigation and economic abuse remind them of the continued danger the
batterer poses to them. Court practices that limit abuse issues to physical assaults focus
on just one-percent of the harm and make it harder for courts to recognize true reports
of abuse."" Practices based on the assumption all children will respond to abuse by
acting out in obvious ways are mistaken and lead professionals to discredit true reports
of abuse. Assessing and understanding which party is afraid of the other is especially
important in understanding abuse issues. Expertise in psychology and mental illness is
not sufficient to recognize abuse and understand how to respond.'?

The ACE Studies should fundamentally change the response to DV custody cases.
This medical research goes to the essence of what it means to act in the best interests
of children and DV attorneys can use it to undermine common flawed assumptions and
focus attention on how to prevent the consequences of exposure to ACEs. Attorneys
representing alleged abusers will need to be familiar with this research in order to avoid
present tactics contradicted by the research. We have added chapter 27 about ACE to
this book so that lawyers will have this important information at their fingertips. The
reader is encouraged to consider how this important new tool should be applied to the
other topics discussed in this book.

° Barry Goldstein, The Quincy Solution: Stop Domestic Violence and Save $500 Billion. (2014).
10 Felitti, et. al. supra, note 7.
" Goldstein, supra, note 9.

12 See chapters.
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While the ACE Research demonstrates it is critical for courts to recognize true
reports of abuse because of the long-lasting and harmful effects of adverse childhood
experiences, the Saunders’ Study from the National Institute of Justice in the U.S. Justice
Department found that many if not most evaluators, judges, and lawyers do not have the
specific knowledge needed to respond effectively to DV cases.”® This combination is
literally lethal for many children whose lives are decided in the family courts.

MANY MENTAL HEALTH PROFESSIONALS LACK NECESSARY
TRAINING ON ABUSE

Courts routinely turn to mental health professionals for assistance with abuse
cases and treat their advanced degrees as critically important. There are many cases
in which this expertise is needed, but not in custody and abuse cases, because mental
health degrees do not reflect expertise in DV, child sexual abuse, or other specialized
subjects. Relying on a psychologist to evaluate a DV case is the equivalent of relying
on a general practitioner when a patient has cancer or heart disease.'" Some states
have sought to overcome this deficiency by requiring workshops or training on abuse
issues, but the available training is of uneven quality and often does not provide the
needed expertise.

Saunders found that in order to respond to DV cases, court professionals need more
than generalized training about DV. They need knowledge of specific subjects that
include screening for DV, risk assessment, post-separation violence, and the impact
of DV on children (ACE). Many of the evaluators in the Saunders study claimed they
screened for DV, but used psychological tests that provide no information about DV
or parenting ability. Other evaluators who claimed to screen for DV demonstrated
inadequate understanding in their responses to vignettes that were part of the study.'

Proper screening for DV would require courts avoiding common non-probative
factors to discredit true reports of abuse. Victims who leave their abuser, but later
return, or seek a protective order but fail to follow up, or who do not have police or
medical reports, often behave as they do for safety and other good reasons; unqualified
professionals often misinterpret these normal responses to discredit abuse reports.
Another common problem arises when a professional observes children interacting
with an allegedly abusive father and the children show no fear. Many professionals
assume this means the father cannot be abusive, but the children know he would not
hurt them in front of witnesses so this is an opportunity to play with a father they
still love. Court professionals should instead be looking for a pattern of coercive and
controlling tactics, which include more than physical abuse. Other types of tactics are
easier to prove and demonstrate the motives of the abuser for seeking custody. We
rarely see evaluators or judges looking for this pattern in trying to recognize DV.'¢

13 Daniel G. Saunders, Kathleen C. Faller & Richard M. Tolman, Child Custody Evaluators’ Beliefs
About Domestic Abuse Allegations: Their Relationship to Evaluator Demographics, Background,
Domestic Violence Knowledge and Custody-Visitation Recommendations. (June, 2012) https://www.ncjrs.
gov/pdffiles1/nij/grants/238891.pdf.

4 1d.
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HEEDING SIGNS OF LETHALITY

There are some behaviors that are associated with higher risks of lethality. If the
safety of children was a prime focus of custody courts, consideration of these danger
indicators would routinely be discussed in DV cases. Common examples would include
attempted strangulation; assaulting a woman while pregnant; hurting animals; forced
or pressured sex; threats of murder, suicide or kidnapping; availability of guns; and the
abusers’ belief she has no right to leave. !’

Preventing post-separation violence depends on an understanding of DV dynamics.
Men abuse intimate partners based on a sense of gendered entitlement. It is significant
that there was a long period when husbands were allowed, and even encouraged,
to assault, control, and punish their wives. There was never the equivalent support
for wives to control their husbands. Although the laws have changed, the old beliefs
are still widespread. This means men do not abuse their partners because of mental
illness, substance abuse, or because, through their own actions, victims brought it
on themselves. Accordingly, it is important to consider a father’s treatment of prior
partners. There is no basis to assume that the end of the relationship ends the risk
of further abuse.'® Even if the father no longer abuses the mother (and there is often
litigation abuse, economic abuse, and other tactics as part of the custody case), the
father is likely to abuse future partners; if he has custody or unprotected visitation,
the children will be exposed to further abuse, and so continue to live with the fear and
stress that leads to so many of the health problems identified in the ACE Research.'’ In
many cases the father already has a new partner who will be called upon to testify on
his behalf. Usually she is telling the truth because abusers are capable of controlling
their behavior and he does so in order to gain her support in the custody dispute. He is
likely to abuse her after the litigation is over.

Saunders found that evaluators, judges, and lawyers without the specific DV
knowledge needed tend to focus on the myth that mothers frequently make false
reports, unscientific alienation theories, and the assumption that mothers seeking to
protect children from fathers they have experienced as scary are themselves harming
the children. These mistaken assumptions lead to recommendations and decisions
that place children in jeopardy.”” Undertrained professionals who subscribe to these
mistaken beliefs reveal more about their own lack of qualifications than anything
useful about the circumstances in the case, and should be discredited.

One of the most disturbing errors Saunders found is what he calls “harmful
outcome” cases. These are extreme decisions in which the alleged abuser wins custody
while a safe, protective mother, who is the primary attachment figure, is limited to
supervised or no visitation. Saunders found these decisions are always wrong because
the harm of denying children a normal relationship with their primary attachment

71d.

18 Indeed, there is evidence that shows an increased risk to survivors of physical and sexual abuse
after they have separated from the abuser. See Arendell, 1995; Block & DeKeseredy, 2007; DeKeseredy
& Schwartz, 2009; Ellis & Stuckless, 1992; Fleury et al., 2000; H. Johnson & Sacco, 1995. While less
studied, children may also be at increased risk of abuse post-separation. See Hayes, Brittany E. (2015)
“Indirect Abuse Involving Children During the Separation Process.” Journal of Interpersonal Violence,
Vol. 32 issue: 19, 2975-2997, available at https://doi.org/10.1177/0886260515596533.
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figure, a harm that includes increased risk of depression, low self-esteem, and suicide,
is greater than any benefit the court thought it was providing. Saunders found that these
harmful decisions are caused by the use of flawed practices.”' We find it disturbing that
these mistaken outcomes have continued several years after the Saunders’ Study was
posted and in some cases judges fail to correct their error even after the research is
shared with the court.”

Saunders’ found other common errors in DV cases. Custody courts are not
requiring visits of abusers be supervised as often as children need. Abusers often use
shared decision-making to regain control over their victims by refusing to agree to any
decision but their own preference, and use visitation exchanges to assault or harass the
victim. Many court professionals give disproportionate weight to a mother’s emotions
or anger, as if it were a sign of incapacity rather than an expression of the mother’s
commitment to protective parenting.”

The Saunders’ Study determined there is now a specialized body of research that
would make it easier for courts to recognize and effectively respond to DV cases.
The profession that has the most of this needed information is DV advocates. This
is one reason Saunders’ supports a multi-disciplinary approach instead of the present
arrangements in which only professionals from the legal and mental health professions
are listened to.*

DANGEROUS CONSEQUENCES FROM OUTDATED PRACTICES

By using practices from the 1970s that fail to understand the full risk of abuse
based on the ACE Research and relying on professionals who do not have the specific
knowledge needed to recognize DV and respond effectively to DV cases, courts are
likely to make bad decisions that endanger children. Other research that looks at the
outcomes from DV cases confirms the harm of continuing to use discredited practices.

In the last ten years, over 600 children involved in contested custody, divorce,
child support, and visitation disputes have been killed by one of the parents. Most of
the murders were committed by abusive fathers and in many cases the courts gave
the killer the access he needed.”” Dr. Dianne Bartlow interviewed judges and court
administrators in communities where some of these tragedies occurred. She asked the
judges what reforms were created in response to the tragedy. The shocking answer
was none, because the judges had all assumed the local murder was an exception.*

2d.

22 We are pleased to report findings from a small group of cases in which dangerous custody deci-
sions were later reversed. See Joyanna Silberg et al., CRISIS IN FAMILY COURT: LESSONS FROM
TURNED AROUND CASES (2013), http://protectiveparents.com/crisis-fam-court-lessons-turned-
around-cases.pdf.

B 1d.
#1d.

2 Center for Judicial Excellence, “U. S. Divorce Child Murder Data” available at http://www.cen-
terforjudicialexcellence.org/cje-projects-initiatives/child-murder-data/.

¢ R. Dianne Bartlow, “Judicial Response to Court-Assisted Child Murders.” in 2 Domestic Violence,
Abuse and Child Custody: Critical Legal Issues Effective Safety Strategies,” Mo Therese Hannah &
Barry Goldstein, eds. Ch. 12 (2016).
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This raises a concern that a court system that assumes findings are accurate based on
stare decisis and collateral estoppel does not have an effective mechanism to correct
dangerous errors. Significantly, the same errors that can lead to murders more often
expose children to a childhood of rape and abuse, but courts do not learn of their
errors because the children survive and are silenced by the abuser. The ACE Research
demonstrates the catastrophic consequences of these mistakes.?”’

Every year, 58,000 children in the United States are sent for custody or unprotected
visitation with dangerous abusers. Dr. Joyana Silberg studied what she calls “turnaround”
cases. These are cases in which fathers courts found to be safe later committed murder
or were convicted of other crimes. Most of the causes of these tragedies involved
the problems Saunders’ demonstrated where courts rely on professionals without the
specific DV knowledge needed.

THE MEIER STUDY

More recently, Professor Joan Meier was given a grant from the National Institute
of Justice in the U.S. Justice Department. The purpose was to look at cases involving
allegations of DV, child abuse and alienation. The final study has not been released as
we write this, but in 2017, Professor Meier co-authored an article that includes results
from the pilot study that led to the grant.”® The article was not available when the
Stop Abuse Campaign sent its letter to the judicial organizations, but later discussions
included information from the pilot study.

Research from ACE and Saunders as well as other studies that show an alarming
amount of dangerous decisions would suggest courts are getting a high percentage of
abuse cases wrong, and the results from the Meier pilot study support this concern and
provide information about why the courts so often fail to protect children. One would
expect courts to err on the side of safeguarding children, but all of the research points
to practices and results that err on the side of risking children and favoring abusers.

Although mothers involved in contested custody make deliberate false reports
of abuse less than 2% of the time,” the pilot study found that fathers who counter
mothers’ abuse reports by successfully claiming alienation (i.e. having the courts credit
the fathers’ claims of alienation) were winning these custody and abuse cases about
70% of the time. The custody courts’ response to child sexual abuse is even worse in
cases in which fathers successfully claim alienation, with courts disbelieving 94% of
the child sexual abuse reports.”® This means that in a large majority of abuse cases,
children are being exposed to rapists and abusers.

Over the past few decades, forty states and many judicial districts created court-
sponsored gender-bias committees that found widespread bias particularly against

7 Felitti, et.al. supra, note 7.

% Joan S. Meier & Sean Dickson, “Mapping Gender: Shedding Empirical Light on Family Courts’
Treatment of Cases Involving Abuse and Alienation.” (2017) available at http://www.bwjp.org/assets/
documents/pdfs/webinars/joanmeier-article.pdf.

¥ Nicholas M.C. Bala et al., Allegations of Child Abuse in the Contextof Parental Separation: A
Discussion Paper (Department of Justice, Canada, 2001), available at http://www.justice.gc.ca/eng/pi/
fey-fea/lib-bib/rep-rap/2001/2001_4/2001_4.html.

3 Meier, supra, note 26.
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women litigants.*! The pilot study confirmed continued gender bias** probably because
courts have made little effort to overcome this bias. We have added chapter 28 in order
to more fully explore the important and often hidden issue of gender bias.

The pilot study also found that courts were treating alienation as if it was more
consequential to children than DV or child abuse.** ACE demonstrates that this assumption
is wrong®* and Saunders’ suggests that the inadequate knowledge of court professionals
contributes to this mistake.** Courts rarely differentiate between objective and subjective
opinions. Subjective opinions are easier for the professionals because they just say
whatever they believe or what supports their client. These opinions are unsupported
and in many cases contradicted by credible scientific research the professionals are
often unaware of. This harmful practice is especially relevant to alienation claims where
inadequately trained professionals, many with financial interests in having custody
granted to the abusive father, promote alienation theories that have been discredited. In
virtually any other circumstance, a theory that was rejected for inclusion in the DSM-V
because there is no scientific basis would quickly disappear from the courts.

THE MEDIA FINALLY INVESTIGATES FAMILY COURT RESPONSE
TO DOMESTIC VIOLENCE

In 2010, Professor Garland Waller wrote a chapter in which she explored the
failure of the mainstream media to expose the widespread failure of custody courts to
protect children. The lack of accountability caused by the failure to expose the scandal
is a major factor in permitting the failure to protect children to continue for so long.
Professor Waller wrote that when there is enough media coverage we would pass a
tipping point where enough of the public would be aware of the failures and the courts
would have to implement the necessary reforms.*® Recently, the media has been more
willing to spend the resources necessary to investigate court practices and expose the
scandal. We believe the availability of persuasive and credible research is an important
factor in encouraging media investigations.

In 2016, reporters Nestor Ramos and Evan Allan used a child sexual abuse case to
illustrate failures in the family court and child protective systems that are especially
poor in responding to child sexual abuse cases. Although the investigation focused on
Massachusetts, the reporters spoke with national experts and pointed out the failure to
integrate current research like Saunders in explaining the failures in Massachusetts.*’
We believe that the same factors exist in every state.

! Molly Dragiewicz, “Gender Bias in the Courts: Implications for Battered Mothers and Their
Children.” in Domestic Violence, Abuse and Child Custody: Legal Strategies and Policy Issues, Mo
Therese Hannah & Barry Goldstein, eds Ch. 5 (2010).

32 Meier, supra, note 26.

3 1d.

3 Felitti, et. al. supra, note 7.

3% Saunders, et. al, supra, note 13.

% Garland Waller, “The Yuck Factor, the Oprah Factor and the “Stickiness” Factor: Why the Mainstream
Media Has Failed to Expose the Custody Court Failure.” In Domestic Violence, Abuse and Child Custody:
Legal Strategies and Policy Issues, Mo Therese Hannah & Barry Goldstein, eds Ch. 15 (2010).

37 Nestor Ramos and Evan Allen, “State Fumbled for Answers While Girl Was in Limbo.” January
30, 2016 available at https://www.bostonglobe.com/metro/2016/01/30/think-mom-believes/gu9DSJK
HyriBvO100offZPP/story.html.
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Laurie Udesky spoke with mothers in nine states and many experts to investigate
custody court failures. Ms. Udesky is associated with the 100 Reporters web site
and the GW Williams Center for Independent Journalism. The result was a story that
illustrated the pattern of court blunders that led to decisions harmful to children.*®

Eileen King, a veteran advocate for abused children and Director of Child Justice
organized a meeting between DV experts and the Washington Post editorial board.*
This led to an editorial supporting the Battered Mothers Custody Conference when
it was held in Washington.*” The Post provided extensive coverage of the murder of
Prince McLeod Rams by his abusive father. The court initially required supervised
visitation for the father who was a suspect in two murders and had a long history of
DV and other crimes. The judge allowed the killer to select his own evaluator who
came back with the desired report claiming he was safe.*! The Post also published an
important investigative story by Cara Tabachnick exposing the dangerous and bogus
practices around reunification therapy. These are custody cases in which the children
have a poor relationship with the father usually because of his history of abuse. The
problems the abuser caused led to little or no contact with the children, but the cottage
industry that makes large incomes by supporting practices that favor abusers have
sought to use unscientific alienation theories to shift the blame to the mothers. Ms.
Tabachnick’s article exposed the scam that has caused enormous harm to children.*

Joaquin Sapien wrote a series of articles for Pro Publica that examined the use
and practices of child custody evaluators. The Saunders’ Study found that many and
probably most evaluators do not have the specific knowledge needed to respond
effectively to DV cases. Mr. Sapien’s investigation provided many examples of how
the uneducated and biased practices of many evaluators place children in jeopardy.*

AFTERMATH

The National Council of Juvenile and Family Court Judges is one of the best
judicial organizations on DV issues. For the past few years, their publications and
trainings have sought to educate judges about ACE and Saunders. The judges who
voluntarily participate tend to be the best judges who care about issues like DV. Too
often the judges who most need this information avoid good trainings or pay little
attention because they think they already know everything.

38 Laurie Udesky, “Custody in Crisis: How Family Courts Nationwide Put Children in Danger.” 100
Reporters, December 1, 2016 available at https://100r.org/2016/12/custody-2/.

3% Barry Goldstein was one of the experts who participated in the meeting.

4 The Washington Post editorial board, “Conference Shines Light on Plight of Battered Mothers
Seeking Custody.” May 10, 2013 available at https://www.washingtonpost.com/opinions/confer-
ence-shines-light-on-plight-of-battered-mothers-seeking-custody/2013/05/10/8a2830fc-b8f1-11e2-92f3-
£291801936b8_story.html?utm_term=.312a5af9f458.

41 https://www.washingtonpost.com/blogs/local/wp/2013/05/01/the-death-of-prince-rams-part-1/?
utm_term=.195bec78f725 https://www.washingtonpost.com/?utm_term=.012c6cb2de40.

42 Cara Tabachnick, “They Were Taken from Their Mom to Bond with Their Dad: It Didn’t Go Well.”
May 11, 2017 available at https://www.washingtonpost.com/lifestyle/magazine/a-divorced-father-his-
estranged-kids-and-a-controversial-program-to-bring-them-together/2017/05/09/b50ac616-204c-11¢7-
ad74-3a742a6e93a7_story.html?utm_term=.{f88a062a73a.

“ https://www.propublica.org/article/for-new-york-families-in-custody-fights-a-black-hole-of-oversight
https://www.propublica.org/article/new-york-parents-in-custody-fights-lack-right-to-see-expert-reports.
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This problem was illustrated when Barry Goldstein testified as an expert in two
cases on opposite coasts. The California legislature passed a resolution encouraging
state agencies to integrate the ACE Research.* But in the California case the evaluator
failed to discuss ACE in her report. On cross-examination she claimed to be familiar
with ACE, but failed to explain why she didn’t incorporate it into her report. The case
involved a nine-year-old girl with the weight of a normal four-year-old because the
father included food deprivation among his abusive tactics. The child’s medical doctor
testified that the father was interfering with needed treatment and when the court gave
custody to the abusive father, the problem was solved by changing doctors to someone
more supportive of the father. The judge had no knowledge of the ACE Research and
made a decision that will likely cost the child her life in the next 10-15 years.*

The same week, Barry testified in a New York case. The father was so abusive
that he could not control his behavior even in front of the judge. This time the judge
had recently attended training about ACE. When the father’s attorney made various
objections, the judge referenced the expert’s testimony as justification for denying the
motion. With the benefit of current research and appreciation for hearing someone
testify with expertise about ACE, the judge made a decision recommended by DV
experts. The mother was given custody and the father limited to supervised visits.*
In other words, the judge gave the children the best chance for a full, healthy and
successful life.

Current research demonstrates that contested custody cases are among the most
consequential cases courts will consider. Bad practices can place victims and children
in great jeopardy. The research supports approaches that would err on the side of safety.
The use of current scientific research like the ACE and Saunders studies would make
it so much easier for courts to recognize abuse and to treat it with the seriousness it
deserves. Too often, without this research courts focus on less important factors and
make mistakes that ruin children’s lives. We believe it is unconscionable for courts to
attempt to adjudicate DV cases without the benefit of research like ACE and Saunders.
The research about outcomes confirms the danger of courts enabling tragedies as a
result of ignorance of the research.

Throughout this book we have discussed the research that can be used to educate
the courts and change the conversation to one that is more favorable to DV victims
and safer for their children. The research is compelling, and we hope that ultimately
the courts will adapt their practices so that children can be protected. At times it may
be uncomfortable for attorneys to present information that demonstrates that past
practices have often harmed children the courts wanted to protect. This means lawyers
need to be thoughtful to present the research and evidence of abuse in a manner that
gives judges the best opportunity to hear, understand, and accept this information.
Lawyers are ethically obligated to zealously advocate for their clients. This means
attorneys must present cases based on current scientific research because any attempt
to adjudicate DV cases without the benefit of research like the ACE and Saunders
studies will destroy children’s lives.

“ http://leginfo.legislature.ca.gov/faces/bill TextClient.xhtml?bill id=201720180ACR235.

4 The case was BK v MD. The authors are not revealing additional information because the case is
ongoing and we wish to protect the safety of the mother and daughter.

46 The case was PW v. PL. The authors are not revealing additional information because the case in

ongoing and we wish to protect the safety of the mother and children.
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NOTE ABOUT THE MEIER STUDY

As we were writing the first edition of Representing the Domestic Violence
Survivor, the Saunders Study was released (“the Saunders Study”). The Saunders
Study is the definitive research about the knowledge and training of evaluators,
judges and lawyers concerning domestic violence. As we write the updated
version of Representing the Domestic Violence Survivor, an important new study
led by Professor Joan Meier is being prepared for the National Institute of Justice
(NLJ). Professor Meier and Sean Dickson have released an article that includes
information from the pilot study that led to the grant from (NIJ) (“the Meier Pilot
Study”). While their full research and final report is not yet ready as Representing
the Domestic Violence Survivor goes to press, we believe that our readers will very
much benefit from learning about the pilot research. Professor Meier has generously
helped us by reviewing portions of the manuscript related to her research and offering
comments and suggestions. However, we alone are responsible for our description
of this important research and the conclusions we have drawn from the research.
Context is important in understanding domestic violence (DV) issues and it is critical to
the interpretation of the Meier Pilot Study (and her full research, when it is completed).
The Saunders’ Study found that many, if not most, court professionals do not have the
specific DV knowledge needed for DV custody cases and the ACE (Adverse Childhood
Experiences) Research suggests courts may be minimizing the significance of DV and
child abuse as well as failing to consider non-physical DV tactics. Other research,
including the issue of child murders in contested custody cases, raises concerns that
family courts make decisions that often fail to recognize DV and child abuse that result
in harming children. The Meier Study has been long anticipated by researchers and
supporters of protective mothers because it was likely to support or refute concerns
that outdated practices and biases tilt courts in favor of abusers and undermine the
health and safety of children.

The Meier Pilot study and (and presumably the full Meier Research) reviewed
appellate cases in which claims of alienation were used, often successfully to refute
reports of DV and child abuse. The context is that alienation has become a standard
abuser tactic to counter and minimize abuse reports. The Meier Pilot Study (and
presumably the full Meier Research) is limited to cases in which alienation was alleged,
and we want to be careful in describing the preliminary results.

With this caveat about the limits and specifics of the Meier Pilot Study and Full
Research, we believe that we can draw certain broader conclusions and generalizations
about custody and abuse cases. As a practical matter, in our experience, most abuse
reports by protective mothers are countered by successful claims of alienation by
abusive fathers. The Meier Pilot Study found that in cases in which fathers’ allegations
of alienation are credited against mothers, they are winning 70% of these cases and
in these cases, courts are disbelieving 94% of child sexual abuse reports. This is
particularly troubling when one considers the Bala Study that mothers make deliberate
false reports less than 2% of the time. This would suggest that courts are getting a
high percentage of abuse cases wrong and frequently forcing children to live with
abusers and rapists. We believe the Meier Pilot Study suggests that courts are treating
alienation as if it was more consequential to children than DV or child abuse, which
is consistent with our experience in working with hundreds of protective mothers in
custody and abuse cases. ACE and Saunders make it clear that DV and child abuse are
far more harmful to children than alienation especially long-term. The finding of the
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outsized influence of unscientific alienation theories suggests an important explanation
for the courts’ failure to protect children. We believe that gender bias against women
and the failure of courts to differentiate between objective and subjective opinions
contributes to the problem. Many courts accept the personal opinions of court
professionals about alienation, which are often rooted in stereotypes about women,
unsupported and contradicted by good scientific research, but rarely hear about critical
research like ACE and Saunders. We are concerned that custody courts have been slow
to integrate important scientific research from highly credible sources such as the U.S.
Justice Department and Centers for Disease Control and Prevention while allowing the
strong influence of a theory that was rejected by the American Psychiatric Association
because of a lack of scientific support.



Introduction to the
First Edition

BACKGROUND

When domestic violence (DV) became a public issue in the mid to late 1970s, there
was virtually no research available. The court system, like any institution, had to develop
practices to respond to DV cases based on the assumptions that were prevalent at the time.
The courts relied on the belief that DV was caused by mental illness, substance abuse, and
the actions of the victim.' They believed children were unaffected by the abuse of their
mothers unless the children were directly assaulted; that only physical abuse mattered;
and that the danger ended, or at least was significantly reduced, once the parties separated.’
All of these assumptions have proven to be wrong, but the custody courts continue to
rely on practices based on outdated and discredited beliefs.

Note: Throughout this book, we will often use the male pronoun for abuser and
the female pronoun for survivor because, in heterosexual relationships, a very
large majority of controlling and coercive behaviors are perpetrated by men (or
fathers) against women (or mothers). We understand there are some exceptions
in which women seek to coerce and intimidate their male partners. We also rec-
ognize that DV occurs in same-sex relationships as well. However, we choose
to use these pronouns because they are consistent with our personal experiences.

Published in 2010, the book Domestic Violence, Abuse, and Child Custody® was
designed to bring together the leading DV and custody experts in the United States and
Canada. The intention was to provide viewpoints from a wide variety of academic and
practicing fields on the issue of DV custody cases, based on the specialized body of
scientific research and information presently available. Although the experts brought
to their work different experiences and perspectives, there was remarkable agreement
among them that the courts’ present response to DV custody cases is failing to protect
the children under its control.

The literature establishes not only that the courts are getting these cases spectacu-
larly wrong, but they are routinely favoring abusive fathers and placing protective
mothers and their children in jeopardy. Accordingly, attorneys representing battered
women or their children are at a severe disadvantage and must learn how to navigate
a flawed system in order to protect their clients. The strong consensus among lead-
ing experts familiar with the latest scientific research should mean that the custody
courts are now in a transition period, moving from the failed practices adopted over

' Barry Goldstein, DV Cases Require DV Experts: Duh! http://timesupblog.blogspot.com/2011/08/
dv-cases-require-dv-experts-duh.html.

2 Barry Goldstein, Crisis in the Custody Court System: State Legislative Reform Proposals, http://
domesticviolenceabuseandchildcustody.com/.

3Mo Therese Hannah & Barry Goldstein eds., Domestic Violence, Abuse, and Child Custody: Legal
Strategies and Policy Issues (2010) [hereinafter DVAC].

xli
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thirty years ago to new approaches based on current research. In fairness to judges,
some of the mistakes that place children in jeopardy are caused by protective mothers’
attorneys failing to present needed information to courts. This is usually caused by a
lack of education and training in DV and, in too many cases, hostility to their clients’
positions. We believe it is important for attorneys to obtain education and training in
best practices for DV cases in order to more effectively represent their clients.

This book is based on our belief that a multidisciplinary approach based on current
scientific research can help courts make better decisions in DV cases. We have not
used research that is based on personal biases, such as the Richard Gardner material
about parental alienation, or information based on flawed practices, such as studies
that claim women abuse men as often as men abuse women, based on counting the hits
and ignoring the context. Writing a book like this supports good practices because the
publisher and editor require us to justify anything we want to say with good research.
We are confident of the validity of the research used because our conclusions are rein-
forced from so many valid sources.

The recently released U.S. Department of Justice study by Dr. Daniel Saunders
and colleagues contains interviews with twenty-four mothers as part of their research.
The mothers describe the kinds of extreme outcomes in which abusive fathers receive
custody, and children are denied any meaningful relationship with safe, protective
mothers who are the children’s primary attachment figures.* The investigation of these
cases helps understand what goes wrong to create these outcomes, which are always
harmful to children because the harm of separating children from their primary attach-
ment figure is greater than whatever benefit the court believes it is creating.

Throughout the book, we often refer to the Shockome case from Dutchess County,
New York, to illustrate a variety of important points.’ Shockome involved the same kinds
of extreme and flawed practices as the cases described in the Saunders’ study. We use
Shockome because that case contains a strong record that demonstrates many common
errors that are seen in the courts’ responses to DV custody cases and an inexperienced
evaluator who spoke more candidly about her mistakes than more seasoned evaluators
would do. Barry Goldstein was the attorney for the mother during the custody trial and

* Daniel G. Saunders et al., Child Custody Evaluators’ Beliefs About Domestic Abuse Allegations:
Their Relationship to Evaluator Demographics, Background, Domestic Violence Knowledge and Custody-
Visitation Recommendations, Final Technical Report Submitted to the National Institute of Justice, U.S.
Department of Justice, Oct. 31, 2011, http://ssw.umich.edu/about/profiles/saunddan/Custody-Evaluators-
Beliefs-About-Domestic-Abuse-Allegations-Final-Tech-Report-to-N1J-10-31-11.pdf.

5 The citation for the Shockome case is Shockome v. Shockome, 30 A.D.3d 528 (2d Dep’t 2006).
Unfortunately, the court failed to discuss any of the legal and factual issues involved, so it does not
help the reader understand the case. Accordingly, the following additional sources of information are
included for anyone who wants more information. An amicus brief filed by Justice for Children can
be found at http://www.justiceforchildren.org/amicus-briefs/AmicusCuriaeBrief.pdf;, Sarah Childress,
“Fighting Over the Kids: Battered Spouses Take Aim at a Controversial Custody Strategy,” Newsweek,
Sept. 25, 2006, available at http://www.leadershipcouncil.org/1/med/nw2.html; Tim Shockome, Feb.
18, 2011, http:/timshockome.blogspot.com/; Trish Wilson comp. Crisis in the Family Courts: Genia
Shockome (2005), http://abatteredmother.wordpress.com/2011/04/14/genia-shockome/; Dutchess County
Legislature Citizens’ Advisory Committee on Domestic Violence (Oct. 2010) on file with authors.
Sometime after this case, the New York Appellate Division Second Department, in an unprincipled
decision, suspended Mr. Goldstein’s law license in retaliation for pointing out the problematic responses
of one of its colleagues to his zealous advocacy for a client. Accordingly, Barry Goldstein is not presently
practicing law. The purpose of this book is not to teach anyone how to practice law but to provide
information about the best ways for attorneys to incorporate DV expertise to inform their practices. This
conforms with our perspective of the value of a multidisciplinary approach to DV cases.
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appeal, and so he has personal knowledge of the facts and circumstances. The Shockome
case took place in a county that had a strong “fathers’ rights” influence and a pattern of
favoring abusive fathers in custody disputes. The result was that Dutchess County suf-
fered a series of DV homicides resulting in nine deaths in less than one year, including
five battered women and a police officer who was shot by an abusive father after rescuing
a young child. A committee appointed by the county legislature to investigate the coun-
ty’s response to DV found that battered women were often refusing to seek assistance
from the custody and criminal courts because of the belief that the courts favored abusers.

The frequency with which custody courts mishandle DV cases is itself quite unu-
sual. The American court system is highly admired around the world, and protective
mothers, many originally from other countries, initiate their cases confident the court
will protect them and their children. It is hard to think of any other example in which
the court system routinely gets a majority of a class of cases wrong. Civil rights cases
in the South during the Jim Crow era seem to be the only other obvious example.

Unfortunately, the court system has not been eager to examine its practices in DV
cases. The doctrine of stare decisis requires the courts to assume the issues are set-
tled between the parties once a decision is made. This does not provide opportunities or
encouragement to consider the possibility that the decisions were wrong. The New York
court system established a Matrimonial Commission in 2004 to study contested divorce
cases that obviously included custody. This was not cosponsored with the New York State
Office for the Prevention of Domestic Violence or the Coalition Against Domestic
Violence, and its membership provided little expertise in DV. The commission was
filled with judges and attorneys who concentrated on “high-conflict” instead of DV
issues.® It never focused on the specialized body of research concerning DV and made
recommendations that would have little effect on the crisis in the custody courts or the
frequency with which the courts get these cases wrong.

One of the problems in understanding DV is that it is often counterintuitive. The
most common question about DV is why does the battered woman stay? The question
is based on common sense and assumes women have a choice between staying while
suffering physical and other abuse or leaving and enjoying a safe, peaceful life. But the
reality for women is very different. Leaving is often the most dangerous option. First,
most DV homicide is committed by men after the women have left. Additionally, leav-
ing subjects them to possible homelessness, financial deprivation, and loss of friends
and family. Like court professionals, women have often heard about the importance
for children to have fathers in their lives. There are many more factors, of course, but
the point is that victims of DV do not have a choice between something good and
something horrible; rather, they must choose between the lesser of evils. The difficulty
is compounded by the frequency with which custody courts help abusers maintain
their control and place the mothers and children at risk.

It makes perfect sense that batterers would tend to deny and minimize their abu-
sive behavior, but it is counterintuitive that their victims would also tend to minimize
both the severity and responsibility of their abuse. Victims’ attorneys may misunder-
stand the reasons behind their clients claiming some of the responsibility for their
partners’ abuse. Court professionals are often surprised when abused children continue
to express love for their fathers and often think this disproves the allegations of abuse
or suggests that it could not have been too severe.

¢ Information about the Matrimonial Commission and its report can be found at http://www.courts.
state.ny.us/ip/matrimonial-commission/index.shtml.
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Most people and most court professionals have had some connection with DV in
their personal or professional lives. They may themselves be victims or perpetrators,
or they may have a friend or relative who is with an abusive partner. It is normal to try
to draw conclusions from these kinds of personal experiences. However, this approach
works particularly poorly in DV cases. Someone directly involved in an incident will
have trouble being objective, and someone who hears the story is usually hearing
only one side. Clearly, a great deal can be learned from looking at patterns based on
hundreds and thousands of cases, but most court professionals are not used to looking
to scientific research to understand their cases. Instead, they confidently make recom-
mendations based on a few personal experiences.

DV crimes are different from other common crimes because society has only
recently started to treat these actions as criminal. Virtually no one would try to make
an argument to justify or tolerate arson, assault, or bank robbery. Even rape would only
be justified by a small fraction of males. In custody cases, however, it is common not
only for abusers, but also for professionals to make arguments justifying or minimiz-
ing the abusers’ DV.

Just a generation ago, the media offered sympathetic portrayals of husbands abus-
ing their wives. In the TV series the Honeymooners, Jackie Gleason often threatened
to punch his wife; the climactic scene in the movie McLintock showed John Wayne
spanking his wife, Maureen O’Hara, in front of an amused and sympathetic towns-
people. Although today the media would be less likely to encourage direct assaults
by men against their partners, the media continues to promote exploitation of women
and stereotypes suggesting women are only good for housework and sex. As with the
general public, the players in the court system are influenced by these depictions and
the culture of male privilege.

The media’s contribution to the crisis in the custody court system also includes
its failure to inform the public about the harm to children in the present system. Many
leading DV experts have participated in lengthy interviews with major national media
outlets only to have the stories killed at the last moment. While the media also delayed
covering the sexual abuse scandals in the Catholic Church and at, for example, Penn
State and Syracuse University, its failure to expose a pattern of mistakes in a govern-
ment entity like the custody court system that jeopardizes thousands of children every
year is particularly shocking and disturbing. The media’s failure to report is an impor-
tant reason why the courts have avoided accountability for the harm they are causing.’

The good news for attorneys representing battered women is that aside from mini-
mizing their partner’s actions, the women’s accounts tend to be accurate and reliable.
These women pay close attention to the behavior of their partners because their safety
and the safety of their children depend on it. They particularly need to know which
gestures, tones of voice, body language, or other signs indicate danger so they can take
steps to defuse the situation. This is one of the reasons experts tell us the batterer’s
partner is the best source of information about him and what his responses are likely
to be.®

"For a discussion of the media’s role, see Garland Waller, “The Yuck Factor, the Oprah Factor, and
the ‘Stickiness’ Factor: Why the Mainstream Media Has Failed to Expose the Custody Court Scandal,”
in DVAC, supra note 3, ch. 15.

8 Lundy Bancroft, Jay G. Silverman, & Daniel Ritchie, The Batterer as Parent: Addressing the
Impact of Domestic Violence on Family Dynamics 237 (2d ed. 2011).
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RESEARCH AND INFORMATION AVAILABLE

DV became a public issue when women started speaking to each other and finding
out they were not the only ones being abused by their husbands. Knowledge of the
secret had been limited for centuries by the practice of hiding abuse by considering it
a private family matter. This worked well for abusers but poorly for victims and their
children. Only when discussed more openly could the crime of DV become a public
issue and lead to demands for its prevention.

Similarly, the widespread failure of the custody courts to protect battered mothers
and their children was long hidden by secrecy rules in the courts and practices that
demonized and discredited protective mothers. For many years, and even until today,
women complaining about mistreatment in the custody courts were dismissed as
disgruntled litigants. Only when they started searching for help and speaking to each
other did protective mothers learn this is a widespread problem.

These efforts led to the start of the Battered Mothers Custody Conference in 2004.
At first the conference consisted of two groups: a small group of protective moms so
happy to find each other and an even smaller group of professionals trying to help
them. The most common response from mothers to the book Scared to Leave, Afraid
to Stay’ was to thank the author for letting them know they are not crazy. This summed
up the experience of being at the Battered Mothers Custody Conference because, after
years of attacks, the women could see that the same thing was being done to other
mothers who were easy to admire.

Since the first conference in 2004, the protective mothers’ movement has grown,
and knowledge of the crisis in the custody court system is more widely available. The
DV movement, led by the National Coalition Against Domestic Violence (NCADV),
is fully committed to reforming court proceedings and helping protective moms. We
have also seen wider recognition of the problem by government agencies, particularly
on the national level, and academic institutions. The scientific research discussed
throughout this book establishes that custody courts are getting a large percentage of
DV cases wrong because they use flawed practices.

This progress means that protective mothers no longer have to reinvent the wheel
to access research and information to help their cases. This information is also avail-
able to attorneys representing protective mothers or their children. Appendix A in
this volume contains a long list of organizations that provide help and information
for protective mothers. Attorneys looking for information to help their clients should
look at web sites for the Battered Mothers Custody Conference (http://www.battered-
motherscustodyconference.org/), NCADV (http://www.ncadv.org), the Leadership
Council on Child Abuse and Interpersonal Violence (http://www.leadershipcouncil.
org/), Liz Library (http://www.thelizlibrary.org/), Office on Violence Against Women
(Department of Justice; http://www.ovw.usdoj.gov/), the American Bar Association
Commission on Domestic Violence (http://www.americanbar.org/groups/domestic_
violence.html), and the Domestic Violence Legal Empowerment and Appeals Project
(http://www.dvleap.org). These sites in turn have links to many other useful sources
of information.

Research about DV and custody is an active and growing field. Two of the most
authoritative and important sources of information are The Batterer as Parent and the
U.S. Department of Justice study led by Dr. Daniel Saunders. During the preparation

?Barry Goldstein, Scared to Leave, Afraid to Stay: Paths From Family Violence to Safety (2002).
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of this book, we worked from the first edition of The Batterer as Parent."® We relied
also on information from a presentation by Dr. Saunders and his colleagues and their
handout material from the NCADV Conference in August of 2010.

After the manuscript for this book was submitted, but before the final editing pro-
cess, The Saunders’ report was released to the public,' and the second edition of The
Batterer as Parent'? was published. The importance of current scientific research is a
fundamental premise of this book, so we believe it was important to incorporate this
material. Dan Saunders and Lundy Bancroft generously made themselves accessible
to us, so we could discuss their research. We took the unusual step of modifying some
of the substance of our writing during the editing process as well as updating citations.

The Batterer as Parent was a breakthrough work when it was published in 2002.
The new book updates the information but does not change the thrust of its perspec-
tive. We believe it is significant that the experts who wrote chapters for DVAC"
cited The Batterer as Parent more than any other source. The release of the study by
Saunders and colleagues created tremendous excitement in the DV and protective
mothers’ community, not only because of the value of the new research, but also
because of the source being the U.S. Department of Justice." The study is likely
to be viewed as neutral and authoritative, and may result in steps by the Justice
Department to create financial incentives to encourage courts to adopt the best prac-
tices described in the study.

The Department of Justice study found that there is a specialized body of scientific
research that professionals need in order to make informed decisions in DV cases.
Significantly, the present training, including required training, does not provide evalu-
ators, attorneys, or judges with the training they need to recognize and respond effec-
tively to DV allegations.'> This necessarily means that there is a need for additional
training, and indeed retraining, to counter common false beliefs; court professionals
would benefit from consultation and testimony from DV experts; and a large percent-
age of decisions in DV cases are not meeting children’s needs.

Rather than generalized training in DV, which could mean very different topics
to different people, the Department of Justice study found that evaluators and other
court professionals should be required to obtain training in very specific topics such
as screening for DV, risk assessment, and postseparation violence.'® Many of the
evaluators in the study who claimed to screen for DV were, in reality, using general
psychological tests that do not provide the necessary screening. This is the worst pos-
sible situation because no valid screening is taking place, but the court professionals
are unaware of this omission.

The Department of Justice study found that evaluators and other court profes-
sionals who do not have the specific DV training needed are more likely to have false
and harmful beliefs that women frequently make false allegations, that attempts by

1 Lundy Bancroft & Jay G. Silverman, The Batterer as Parent: Addressing the Impact of Domestic
Violence on Family Dynamics (2002).

'Saunders et al., supra note 4.

12 Bancroft, Silverman, & Ritchie, supra note 8.
13 Hannah and Goldstein eds., supra note 3.

4 Saunders et al., supra note 4.

S1d.

161d.
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mothers to protect children from abusers are harmful, and that alienation by alleged
victims should be a high priority.'” This encourages courts to focus on less significant
and often false issues, and distracts attention from the safety of children.

Responses to Domestic Violence Outside Custody Courts

Barry Goldstein was hired by the Canadian Institute of Health to review grant
proposals concerning violence, gender, and health. The twenty-five to thirty hired
experts came largely from academic fields or organizations that utilized the research
in their work. Although the experts involved rarely participate in custody cases, and
were paid a small fraction of the fees normally charged by evaluators, the discussions
about the merits of the various grant proposals were far more knowledgeable of DV
research and dynamics than those usually heard in custody courtrooms. The com-
mon practice of relying on the same small group of mental health professionals helps
create an insular atmosphere that actually discourages courts from hearing about the
full array of current scientific research that could make the work of judges easier and
more effective. This would be particularly valuable in light of the U.S. Department
of Justice study that the present training does not provide court professionals with the
DV expertise they need.'®

Domestic Violence Attorneys’ Qualifications

The most common question received from women across the country (and inter-
nationally) is how to find an attorney for a DV case. Few attorneys are experts in DV
because of the amount of time necessary to obtain such expertise, and most attorneys
have too many other demands on their time. Attorneys, however, do not need to be
experts in DV in order to represent protective mothers or others involved in DV
cases. They do need to have enough knowledge and understanding to recognize what
questions to ask and where to seek information, including sources custody courts
have not traditionally looked to. Familiarity with the information in this book and
a willingness to use the advocated approaches would qualify attorneys to represent
survivors in DV cases.

DV shelters are the community resources for DV expertise. They are the ones the
rest of the community should turn to for DV training and to lead the community in the
work to end DV. Accordingly, it makes sense for attorneys representing DV survivors
to seek assistance from these agencies in order to help their clients. The agencies can
provide an advocate to support and assist the clients and an understanding of the DV
aspects of the case to help the attorneys understand the issues. DV advocates should
serve as expert witnesses in court and would provide a better understanding of DV
issues than the mental health professionals usually relied on by the courts."

At the same time, attorneys must be aware that courts have not yet abandoned the
old failed practices and often give more credibility to professionals with mental health
degrees. Accordingly, it would be beneficial to develop a relationship with mental health
professionals who also have expertise in DV. Attorneys who frequently represent abusers

71d.
B1d.

' For a more complete explanation of working with DV agencies, see chapter 6 in this volume.



xlviii REPRESENTING THE DOMESTIC VIOLENCE SURVIVOR

usually have working relationships with sympathetic evaluators and convince courts to
appoint these biased professionals with dangerous consequences. Judges will often ask
attorneys for suggestions in the appointment of an evaluator or other professional, and it
is useful to have someone to recommend. The local battered women’s shelter is often a
good source for referrals, as staff members often know professionals who have worked
well with their clients. Articles found on the Internet and academic researchers can be
other good sources for mental health professionals with an understanding of DV.

Learning From Extreme Outcomes

In many ways, the creation of the protective mothers’ movement, severe criti-
cism of custody courts, and much of the research demonstrating the frequent flawed
approaches used by custody courts in DV cases come from extreme outcomes in which
safe protective mothers lose custody to abusive fathers, and children are denied any
meaningful relationship with mothers who are their primary attachment figures. In the
U.S. Department of Justice study, Dr. Saunders interviewed twenty-four mothers who
were involved in these kinds of extreme cases. The purpose was not to determine if the
decisions were right but to understand the mistakes that caused outcomes that can never
be in the best interests of children.”’ Such extreme outcomes could only benefit chil-
dren if the mothers presented a genuine safety issue. Otherwise, the harm of separating
children from their primary attachment figures is more harmful than any justification.

The Department of Justice study found that these outcomes are not a reflection of
the circumstances of the case, but rather the inadequate training and flawed practices of
evaluators and other court professionals. In many of these cases, the courts disbe-
lieved valid allegations of DV and child abuse because they did not know how to screen
for DV or understand the harm to children. Instead, the inadequately trained profes-
sionals focused on issues like alienation, pathologizing the victim, and high-conflict
approaches that seek to have survivors get over it instead of abusers stopping their
harmful behaviors.”! We believe this research should be used by judges to avoid creat-
ing these extreme outcomes when the alleged victim poses no safety risk, and appellate
courts should apply strict scrutiny to these decisions because they are so often harmful
to children. At the same time, the study found court professionals are far too reluctant to
impose supervised visitation on DV abusers, despite the genuine safety risks they pose.?

Importance of the Appearance of Propriety

We have practiced law for many years and have deep respect for our judicial system.
We are distressed at how often we hear protective mothers and their supporters refer to
corruption in the custody court system. There are cases like the one involving Judge
Garson in Brooklyn, New York, that were decided based on payoffs, but more commonly,
bad outcomes based on deeply flawed practices create the appearance of corruption.”

2 Saunders et al., supra note 4.
2d.
21d.

2 Daniel Wise, “Ex-Judge Gets 3 to 10 Years for Bribery, Taking Favors, by Daniel Wise, N.Y.L.J.,
June 6, 2007.
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The U.S. Department of Justice study of the twenty-four mothers’ cases demon-
strates how easily court professionals acting in good faith but inadequate training can
make spectacularly wrong decisions. Judges are ethically obligated not only to avoid
bias, conflict of interest, and other similar mistakes, but to also avoid factors that create
the appearance of undue influence on their decisions. In some cases, courts have sought
to silence parties through gag orders or retaliation against battered women and profes-
sionals who support them for criticizing what they believe to be bad decisions. Judges
may believe they are defending the integrity and reputation of the court system, but
instead they are contributing to the appearance of corruption. We appreciate that it can
be uncomfortable and even dangerous for attorneys to provide information that chal-
lenges a court’s standard practices, but in doing so, attorneys are performing their ethical
duties to represent clients zealously and serve as officers of the court. At the same time,
we believe attorneys should consider how to provide this unwelcome information in a
respectful manner that can best be heard by the judges.

PURPOSE OF THIS BOOK

This book is not designed to teach attorneys how to practice law. They already
know how to file motions, present evidence, and cross-examine witnesses. This book
will teach attorneys how to present their DV cases—whether civil protection cases,
custody cases, or criminal cases—most effectively (and, in so doing, help the courts
in the transition to practices that provide better protection for protective mothers and
children). In particular, they will learn the following:

e How to effectively use the up-to-date research that is now available in their
clients’ behalf;

e How common practices used in custody and other courts, in response to DV,
fail to protect or empower adult and child victims of DV—and how to counter
these problematic practices;

e The importance of placing the evidence of abuse in context to help court profes-
sionals see the patterns of coercive and abusive behaviors;

e DV is a gendered crime, and there are important differences between men and
women that can be missed by automatically treating parties the same despite
very different circumstances; and

e How to improve their representation of DV survivors and become part of the
solution in reforming a broken system.

ORGANIZATION OF THIS BOOK

This book seeks to provide the DV attorney with a comprehensive set of issues to
consider and strategies to employ from the beginning of a DV case to the very end.
Because DV is a topic that draws on both the legal and social science fields, and such
cases often involve players from the mental health field, some of the chapters in this
book are more research-and-policy oriented while others are more legal in nature.

Part 1, Getting Started: Preliminary Work With the Clients, sets forth issues to
consider as soon as an attorney begins representing a DV survivor—even before any
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pleadings are filed. This section sets forth a broad overview of how DV cases are dif-
ferent from other cases and the common pitfalls and misconceptions that DV attorneys
are likely to encounter. Part 1 also provides strategies a DV attorney should employ
in presenting a pattern of DV to a judge. This part will also help the attorney develop
a trusting and empowering relationship with the client by providing concrete tools on
how to most effectively interview a DV survivor and how to develop cultural compe-
tency skills. Finally, Part 1 includes important safety planning strategies a DV attorney
should explore with the client as soon as legal action is contemplated.

The goal of Part 2, Effective Preparation and Presentation of Domestic Violence
Cases, is to further develop a DV attorney’s effectiveness in representing the client by
exploring the best ways to advocate on the client’s behalf before the judge and other pro-
fessionals involved in cases such as evaluators, child protective services, expert witnesses,
and guardians ad litem. These chapters offer strategies both on how to work with these
professionals and also how to challenge them or minimize their impact if necessary. Part 2
also explores ways to best present research on DV, including working with DV agencies.

Part 3, Responding to Specific Issues, further amplifies the problems faced by
DV attorneys. This part focuses on how to address commonly used constructs such
as the friendly parent preference, shared parenting, and parental alienation syndrome.
We consider how child abuse issues apply to DV cases. Part 3 also explores the use
of criminal charges against both the victim and the abuser. Sexual abuse of children is
one of the most painful and difficult issues for attorneys to work on. We provide tips
on how to use current scientific research and best practices to improve the response
to these often accurate allegations. Part 3 also includes a chapter on how to obtain
protection orders and the effectiveness of such orders, and a chapter on how to explore
and advocate for supervised visitation. Finally, this part includes a chapter on ways
DV attorneys can cope with vicarious trauma, which are the effects working with DV
survivors in such heart-wrenching cases often have on the attorney’s own emotional
and psychological well-being.

Part 4, What to Do if Cases Have Gone Badly for the Clients, provides the DV
attorney with strategies to counter a negative court decision. This part includes
chapters that are primarily focused on litigation and provides the legal steps the DV
attorney should take to ensure that the client is in the best possible position to appeal
or modify a bad court decision. We consider how attorneys can use recent scientific
research to challenge outcomes that are likely to place children at risk. This part also
explores the possibility of seeking publicity around a bad court decision and of ethical
issues specific to DV cases, including the duty of zealous representation.

As a final note, throughout this book, we have included several examples of
real-life cases we were either directly involved in or that were relayed to us by DV
survivors or their advocates. We have chosen these particular examples because they
exemplify the challenges survivors and their attorneys typically face in DV cases. We
have omitted case names and other identifying details to protect the confidentiality
and safety of the incredibly brave survivors and their children involved in these cases.
We hope that we have adequately described the horrors they have faced as well as the
tremendous courage and compassion they have exhibited.
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